United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
www.usplo.gov 



APPLICATION NO. 


FILING DATE 


FIRST NAMED INVENTOR 


ATTORNEY DOCKET NO. 


CONFIRMATION NO. 


10/729,264 


12/03/2003 


Kirk E. Newman 




4000 



7590 06/13/2008 

Office of Counsel Code OC4 
Naval Surface Warfare Center 
Indian Head Division 
101 Strauss Ave., Bldg. D-31 
Indian Head, MD 20640-5035 



EXAMINER 



FELTON, A1LEEN BAKER 



ART UNIT 



PAPER NUMBER 



1793 



MAIL DATE 



DELIVERY MODE 



06/13/2008 PAPER 

Please find below and/or attached an Office communication concerning this application or proceeding* 

The time period for reply, if any, is set in the attached communication. 



PTOL-90A (Rev. 04/07) 



Office Action Summary 


Application No. 

107729.264 


Applicants) 
NEWMAN ETAL. 


Examiner 

Aileen B. Felton 


Art Unit 
1793 





- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention Is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-33 and 48 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Takita (EP 0959057 A1) in view of Brown et al. (US 4,764,316). 

As to claims 1, 10, 24, and 48, Takita discloses an article of manufacture or a 
pressable or pressed thermobaric explosive composition (see col. 4, para. 0031) 
comparing a substantially uncoated fuel particle (from "mixed with a fuel" from col. 4 
para. 0029), mechanically blended with oxidizer that is coated (from col. 3 para. 0019) 
with a binder (col. 4 para. 0025 and 0026), the fuel being at least 40% of total 
composition weight (from Takita at Table 1 of col. 8 for the last example listed where the 
fuel, glucose, is 50% of the composition). Not disclosed is the oxidizer being a 
nitramine. Brown et al., however, discloses a nitramine as an oxidizer mixed with a fuel 
and binder (col. 5 lines 1 1-22). It would have been obvious to one of ordinary skill in the 
art at the time of the invention to modify the composition of Takita by using a nitramine 
as the oxidizer as disclosed by Brown et al. depending upon use (see Takita at col. 4 
para. 0030). 
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As to claims 2, 11, 25, the limitations of claims 1, 10, and 24 are disclosed as 
described above. Takita further discloses the binder being 10% (from Table 1 of col. 8 
for the third example listed where the binder, talc, is 10% of the composition). Not 
disclosed is the binder 1 to 6 percent of the composition. It would have been obvious to 
one of ordinary skill in the art at the time of the invention to further modify the 
composition of Takita as modified by Brown et al. by having the binder at from 1 to 6 
percent depending upon use of the composition (from Takita at col. 4 para. 0030). 

As to claims 3, 12, and 28, the limitations of claims 1,10, and 24 are disclosed 
as described above. Takita as modified by Brown et al. further disclose the fuel being 
aluminum (Takita at col. 4 lines 33-36; Brown et al. at col. 5 lines 11-13). It would have 
been obvious to one of ordinary skill in the art at the time of the invention to further 
modify the composition of Takita as modified by Brown et al. by using aluminum as the 
fuel depending upon use of the composition (from Takita at col. 4 para. 0030). 

As to claims 4, 13, and 29, the limitations of claims 1,10, and 28 Takita as 
modified by Brown et al. further disclose the fuel from 50 to 70 weight percent (from 
Takita at Table 1 of col. 8 for the last example listed where the fuel, glucose, is 50% of 
the composition). 

As to claims 5, 14, and 30, the limitations of claims 1, 10, and 28 are disclosed 
as described above. Not disclosed is the uncoated fuel from 60 to 70 weight percent. It 
would have been obvious to one of ordinary skill in the art at the time of the invention to 
further modify the composition of Takita as modified by Brown et al. by having the fuel 
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from 60 to 70 weight percent depending upon use of the composition (from Takita at col. 

4 para. 0030). 

As to claims 6, 15, and 31, the limitations of claims 1,10, and 28 are disclosed 
as described above. Not disclosed are the fuel particles with diameters of about 1 to 5 
microns. It would have been obvious to one of ordinary skill in the art at the time of the 
invention to further modify the composition of Takita as modified by Brown et al. by 
having the fuel particles with diameters of about 1 to 5 microns depending upon use of 
the composition (from Takita at col. 4 para. 0030). 

As to claim 7, the limitations of claim 1 are disclosed as described above. Takita 
as modified by Brown et al. further disclose the oxidizer being HMX (Brown et al. at col. 

5 lines 1 1-1 3). It would have been obvious to one of ordinary skill in the art at the time 
of the invention to further modify the composition of Takita as modified by Brown et al. 
by using HMX as the oxidizer depending upon use of the composition (from Takita at 
col. 4 para. 0030). 

As to claims 8, 16, and 32, the limitations of claims 1,10, and 28 are disclosed 
as described above. Takita as modified by Brown et al. further disclose the oxidizer 
being an ionic salt ("ammonium perchlorate" of Brown et al. at col. 5 lines 1 1-13). It 
would have been obvious to one of ordinary skill in the art at the time of the invention to 
further modify the composition of Takita as modified by Brown et al. by using an ionic 
salt depending upon use of the composition (from Takita at col. 4 para. 0030). 

As to claims 9, 17, and 33, the limitations of claims 7, 16, and 33 are disclosed 
as described above. Not disclosed is fuel, the nitramine, and the ionic salt being from 
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92 to 99 percent of weight of the composition. It would have been obvious to one of 
ordinary skill in the art at the time of the invention to further modify the composition of 
Takita as modified by Brown et al. by having fuel, the nitramine, and the ionic salt being 
from 92 to 99 percent of weight of the composition depending upon use of the 
composition (from Takita at col. 4 para. 0030). 

As to claims 18-23, it would have been obvious to one of ordinary skill in the art 
at the time of the invention to further modify the composition of Takita as modified by 
Brown et al. by having the composition meet these limitations so as to achieve the 
desired characteristics for the fuel and uses for the composition. 

As to claims 26 and 27, it would have been obvious to one of ordinary skill in the 
art at the time of the invention to further modify the composition of Takita as modified by 
Brown et al. by having the composition used with these structural limitations so as to 
achieve the desired use for the composition. 

Response to Arguments 

3. Applicants' other arguments been fully considered but they are not persuasive. 
Applicants argue that: (1) Takita and Brown deal with different goals (Takita to reduce 
sensitivity; Brown to overcome manufacturing difficulties) so there combination is 
improper and may teach away from each other; (2) neither Takita nor Brown disclose 
the fuel being at least 40% of the total composition; and, (3) that Brown does not 
disclose the fuel being free and uncoated. 
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As to argument (1), Brown et al. is used for the disclosure that either RDX or 
HMX can be used as an oxidizer (Brown et al. at col. 5 lines 11-16) when aluminum is 
used as a fuel (Brown et al. at col. 5 lines 11-16). Takita discloses that a coated 
oxidizer can be used aluminum as the fuel (T akita at col. 4 lines 33-36). Hence, the 
combination is proper because both references concern composition of a fuel and 
oxidizer, the fuel being aluminum. It is not relevant that this patents may disclose 
different goals. There is no indication that either reference teaches away from the 
combination by explicitly indicating that the combination would fail. In response to 
applicant's argument that there is no suggestion to combine the references, the 
examiner recognizes that obviousness can only be established by combining or 
modifying the teachings of the prior art to produce the claimed invention where there is 
some teaching, suggestion, or motivation to do so found either in the references 
themselves or in the knowledge generally available to one of ordinary skill in the art. 
See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988)and In re Jones, 958 
F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, it would certainly be obvious 
to use a conventional oxidizer in place of another. 

As to argument (2), Takita discloses the fuel being greater than 40% of the total 
composition as explained in the rejections above. 

As to argument (3), Takita implicitly discloses the fuel being free and uncoated. 
Takita discloses that the "type of fuel to be mixed with the coated oxidizer" implies that 
the fuel is not coated in contradiction to the "coated oxidizer" at col. 4 lines 27-29. 
Further, Takita discloses the fuel being "aluminum," "magnesium, 0 "ADCA," and 
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"tetrazoles" at col. 4 para. 0030. To one of ordinary skill in the art of exothermic 
compositions these four fuels are well known to be particles which a mixed with the 
oxidizer. Applicant has argued that Brown does not teach that the fuel is uncoated; this 
is irrelevant since Brown is used merely for its teaching of nitramines as conventional 
oxidizers. In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091^ 231 USPQ 375 (Fed. Cir. 
1986). 



Conclusion 

4. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR1/1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Aileen B. Felton whose telephone number is 
571.272.6875. The examiner can normally be reached on Monday-Friday 6:30-4:00, 
except alternate Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jerry Lorengo can be reached on 571 .272.1233. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Aileen Felton/ 
Primary Examiner 
Art Unit 1793 
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